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ACCESS TO JUSTICE FOR WOMEN VICTIMS OF SEXUAL VIOLENCE IN MESOAMERICA®
EXECUTIVE SUMMARY

1. The Inter-American Commission on Human Rights (hereinafter “the
Commission” or “the IACHR”) presents this thematic report in which it examines the
dimensions of the problem of sexual violence in Mesoamerica. It examines the regulatory
and jurisdictional dimensions of this issue, as well as the obstacles that women victims
encounter in endeavoring to obtain an adequate access to justice, with particular emphasis
on El Salvador, Guatemala, Honduras and Nicaragua. In this sense, the report focuses on
the areas of prevention, investigation, prosecution, and the punishment of sexual violence
cases, as well as the judicial protection system’s treatment of victims and their next of kin.

2. This initiative is being spearheaded by the IACHR and its current
Rapporteur on the Rights of Women, Commissioner Luz Patricia Mejia Guerrero, thanks to
support from the United Nations Population Fund (hereinafter “UNFPA”), and with the
auspices of the Agencia Espafiola para la Cooperacion Internacional al Desarrollo [the
Spanish Agency for International Development Cooperation] (hereinafter “AECID”). The
IACHR has conducted this program to follow up on the recommendations it made in its
report on Access to Justice for Women Victims of Violence in the Americas, published on
March 7, 2007, which is a hemispheric analysis of the main obstacles that the women of the
Americas encounter when attempting to avail themselves of the judicial remedies,
guarantees and protections against acts of violence, including sexual violence. In that 2007
report, the Commission set out its findings and recommendations so that the States would
act with due diligence to offer an effective and prompt response to these incidents.

3. In this report and elsewhere, the Commission has expressed its concern
over the serious de jure and de facto obstacles that women victims of sexual violence
encounter in endeavoring to get access to adequate and effective justice. These challenges
are impediments to the full enjoyment and guarantee of women’s human rights, which are
protected under inter-American and international human rights instruments; they also
represent a failure on the part of the States to honor their obligation to act with the due
diligence required to prevent, investigate, prosecute, punish and redress acts of violence
committed against women.

4, A common thread that runs through the IACHR’s pronouncements on
violence against women has been the nexus between the States’ obligation to act with the
necessary due diligence, and the obligation to afford access to suitable and effective judicial
remedies for various forms of violence against women,” inasmuch as the inter-American
human rights system is built on the premise that access to suitable and effective judicial

! The IACHR is grateful for the support that consultants Soraya Long, Roxana Arroyo and Rodrigo
Jiménez provided in the preparation of this report.

2 See, for example, IACHR, Merits Report No. 80/11, Case 12.626, Jessica Lenahan (Gonzales) et al.
(United States), July 21, 2011; IACHR, Access to Justice for Women Victims of Violence in the Americas, OEA/Ser.
L/V/Il. doc.68, January 20, 2007.



remedies is the first line of defense for basic rights. The Inter-American Court of Human
Rights (hereinafter “the Court” or the “Inter-American Court”) has written that every
person who is the victim of a violation of his or her human rights is entitled “to obtain
clarification of the events that violated [his or her] human rights and the corresponding
responsibilities from the competent organs of the State, through the investigation and
prosecution that are established in Articles 8 and 25 of the Convention.”> The Court has
also held that the right of access to justice must ensure, within a reasonable time, the right
of the alleged victims or their next of kin to know that every necessary measure will be
taken to ascertain the truth and that the responsible parties will be punished.*

5. In keeping with the Inter-American Convention on the Prevention,
Punishment and Eradication of Violence against Women (hereinafter “the Convention of
Belém do Parad”) and consistent with international case law, the Inter-American Court’s
interpretation of what constitutes sexual violence is broad. According to the Inter-American
Court’s interpretation, sexual violence consists of acts of a sexual nature committed against
a person without his or her consent, which may involve physical penetration of the human
body, but may also involve acts that do not imply penetration or even any physical contact.’

6. Following this same line of reasoning, the IACHR, too, has observed that
sexual violence takes many forms. This creates comprehensive, multidimensional
obligations for the State in order to prevent, investigate, prosecute and redress this serious
human rights problem. The judicial branch is just one component of a State apparatus that
must coordinate efforts in all sectors to respect and ensure women'’s rights.

7. The inter-American human rights system has established a number of
minimum standards —recognized in its laws, jurisprudence and literature- with which the
States must comply in order to ensure that the judicial remedies available are adequate and
effective when human rights violations occur. The IACHR has repeatedly made the point
that these standards apply with equal force to women'’s rights and their access to justice,
and ultimately concern the need for the judicial branch to act swiftly, impartially and
thoroughly in cases involving violence against women.

8. The right to judicial guarantees and the right to judicial protection are
recognized in Articles 8(1) and 25 of the American Convention on Human Rights
(hereinafter "the Convention™), and are basic pillars of the rule of law. These provisions are
echoed in Article 7 of the Convention of Belém do Pard, which recognizes the critical link
between women’s access to adequate judicial protection when filing complaints of acts of
violence, and the elimination of violence and the discrimination that perpetuates that

*1/A Court H.R., Case of Barrios Altos v. Peru. Judgment of March 14, 2001. Series C No. 75, para. 48.

4 See I/A Court H.R., Case of the Miguel Castro Castro Prison v. Peru. Judgment of November 25, 2006.
Series C No. 160, para. 382, citing Case of Vargas Areco; |/A Court H.R., Case of the Ituango Massacres v. Colombia.
Judgment of July 1, 2006. Series C No. 148, para. 289; and I/A Court H.R., Case of the Pueblo Bello Massacre v.
Colombia. Judgment of January 31, 2006. Series C No. 140, para. 171.

> I/A Court H.R., Case of the Miguel Castro Castro Prison v. Peru, Judgment of November 25, 2006.
Series C, No. 160, para. 306.



violence. The Convention of Belém do Para establishes a set of immediate obligations in
cases of violence against women, including the establishment of fair and effective legal
procedures for women who have been subjected to violence; the adoption of criminal, civil
and administrative laws to prevent, punish and eradicate violence against women;
measures to protect women from imminent acts of violence; and measures to modify legal
or customary practices that allow violence against women and tolerance of it to persist.

9. The obligations not to discriminate and to guarantee equality are
fundamental corollaries of the right of access to justice for women victims of violence.
Here, the Convention on the Elimination of All Forms of Discrimination against Women
(hereinafter “CEDAW”)® is of particular relevance, as it was conceived for the purpose of
ensuring universal recognition, in law and in fact, of the principle of equality of men and
women in the exercise of their fundamental rights and freedoms.” The definition of
discrimination that appears in Article 1 of that Convention is broad, and includes “any
distinction, exclusion or restriction made on the basis of sex which has the effect or purpose
of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of
their marital status, on a basis of equality of men and women, of human rights and
fundamental freedoms in the political, economic, social, cultural, civil or any other field.”
The CEDAW Committee has also written that the definition of discrimination in the CEDAW
extends to all forms of violence against women.® The obligation to respect, protect and
comply with the CEDAW also means ensuring that women victims of violence have recourse
to affordable, accessible and timely remedies.’ Through its authoritative interpretations, its
doctrine and case law, the Inter-American Court has systematically incorporated the CEDAW
and the CEDAW Committee’s recommendations into its judgments on cases involving sexual
violence and in the principles it has advanced regarding access to justice for victims. '

10. The Commission considers that the duty to act with the necessary due
diligence requires a real commitment from the States to adopt measures aimed at
preventing, investigating, punishing and redressing sexual violence; measures calculated to
ensure women'’s full enjoyment of their rights and their right to live free of discrimination.
As part of this obligation, by ratifying international instruments like the Convention of
Belém do Para, which is even today the most ratified instrument within the inter-American
human rights system, the States have acknowledged that the problem of sexual violence
against women is a priority.

® United Nations General Assembly, December 18, 1979, Resolution 34-180.

7 United Nations, Committee on the Elimination of Discrimination against Women, General

Recommendation 25, Temporary Special Measures, U.N. Doc./CEDAW/C/2004/1/WP.1/Rev.1 (2004), Section II.

® United Nations, Committee on the Elimination of Discrimination against Women (CEDAW), General
Recommendation 19, Violence against Women, U.N. Doc. HRI/GEN/1//Rev.1, para. 11 (1994).

® United Nations, Committee on the Elimination of Discrimination against Women (CEDAW), General
Recommendation 28 on the Core Obligations of States Parties under Article 2 of the Convention on the Elimination
of All Forms of Discrimination against Women, October 19, 2010, para. 34.

% see, in this regard, mainly the judgment issued by the Court in the Case of the Miguel Castro-Castro
Prison v. Peru, |/A Court H.R., Judgment of November 25, 2006. Series C No. 160.
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11. The foregoing notwithstanding, the IACHR has observed and confirmed a
pattern of judicial ineffectiveness vis-a-vis acts of sexual violence in Mesoamerica, a pattern
that adversely affects the prosecution of cases of sexual violence at every stage in the
proceedings with the justice system. This judicial ineffectiveness promotes and perpetuates
impunity in the vast majority of cases involving sexual violence and breeds social tolerance
of this phenomenon.

12. The difficulties that victims encounter begin right from the time they file
their complaint. Even today, the conditions under which victims of sexual violence must file
their complaints with the authorities are still inadequate. Their right to privacy is usually
not guaranteed. The procedures and proceedings are extremely formal, complicated and
lengthy. These factors and the high costs involved cause women to drop their complaints, a
problem made all the worse by the lack of information and advisory assistance. Among the
many reasons why women do not file complaints is that the protection measures are
ineffective, particularly those intended to protect victims from imminent acts of violence;
all too often these measures are never effectively implemented.

13. This combination of factors, as well as others that will be discussed in this
report, make victims mistrustful of the system of justice and of its ability to offer effective
judicial protection when these events occur. It also creates an environment in which
victims and their next of kin largely refrain from reporting such events. A high percentage
of women victims of sexual violence harbor a sense of fear, powerlessness, frustration and
insecurity. This situation is all the worse when women are unaware of their rights. Then,
too, when women victims of violence turn to either the police or a health service, they are
often re-victimized. Officers of the court or law enforcement personnel, who are the
victim’s first contact when she files her complaint, can ask leading or suggestive questions,
sometimes limit their analysis to lurid details, and issue biased and discriminatory opinions
on the case. This pattern repeats itself as the complaint makes its way through the justice
system. It is routine for the sexual violence suffered to be minimized.

14. Despite the significant progress made in the law, many important aspects
are still lacking in the investigations that the States in the Mesoamerican region conduct
into human rights violations. This problem is much more severe in cases involving
violations of women'’s rights and incidents of sexual violence, given the patriarchal structure
of the culture and the discrimination that, to a greater or lesser extent, influences the
conduct of those responsible for the administration of justice. The vast majority of cases of
sexual violence are never punished.

15. The IACHR has written that the investigative phase is critical in cases of
sexual violence. Problems at this stage in the proceedings can become insurmountable
when the time comes to identify, prosecute and punish those responsible for these crimes.
Various elements of the investigative process are essential in order for States to comply
with the duty to act with the necessary due diligence and guarantee the victims’ access to
justice. One of these elements in the investigative process is the duty to compile and
preserve the material evidence in order to lay the foundation of the criminal investigation
necessary to find the responsible parties, identify possible witnesses and obtain their
statements; determine the cause, manner, place and time of the event under investigation;

Xii



protect and thoroughly investigate the crime scene; and guarantee the right of the victim or
her next of kin to collaborate in the investigation process. These are some of the measures
that are essential for the eventual punishment of those responsible. The authorities must
also compile circumstantial evidence and consider the context in which a rape occurred,
rather than confine themselves to direct evidence of physical resistance on the part of the
victim.

16. The Inter-American Court has also established important guidelines on
investigating cases of sexual violence, which the IACHR will point out. First, in the cases of
Inés Ferndndez Ortega and Valentina Rosendo Canti™ the Inter-American Court
emphasized that the authorities charged with investigating an act of sexual violence must
conduct the investigation with a sense of resolve and in an effective manner, taking into
account society’s obligation to reject violence against women and the States’ obligations to
eliminate it and to give victims confidence in the State agencies charged with protecting
them. Second, the Court has held that the investigation into cases of sexual violence must,
insofar as possible, avoid re-victimizing the victim or forcing her to relive her profoundly
traumatic experience. Finally, the Court has written that the victim’s statement about an
act of sexual violence is fundamental in the investigation, prosecution and punishment of
the crimes.

17. Sexual violence is not an isolated phenomenon confined to the
Mesoamerican region. It is instead a multidimensional problem that affects every country
in the Americas. It is a product of a social environment in which violence is tolerated and is
compounded in the case of women, as they are victims of generations of discrimination and
inferior treatment owing to their sex. The result is that the State’s response to these
problems is deficient. The roles that the various institutions play are influenced by socio-
cultural patterns that discriminate against women, patterns that are pervasive throughout
society. This environment is conducive to a continuum of violence and discrimination
against women, based on social practices that tend to belittle the serious nature of an act
of sexual violence. The importance of sexual violence is minimized by the kind of social
commentary that blames women for supposedly inviting the sexual violence because of her
sexual history or because she has had some prior sexual activity; this belittlement of sexual
violence is another reason why these crimes go unpunished by the justice system.

18. Discrimination against women provides the climate in which sexual
violence is cultivated and flourishes. It is, therefore, imperative that the court authorities
charged with prosecuting cases involving sexual violence are instructed about the link
between this type violence and discrimination against women, and about the dimensions of
this human rights problem. This is a basic obligation contained in specialized instruments
like the Convention of Belém do Para and the CEDAW.

19. Here, the IACHR must emphasize the importance and the nature of the
reparations owed to victims of sexual violence. Reparations in cases of sexual violence

" I/A Court H.R. Case of Ferndndez Ortega et al. v. Mexico. Preliminary Objection, Merits, Reparations
and Costs. Judgment of August 30, 2010. Series C No. 215; I/A Court H.R., Case of Rosendo Cantu et al. v. Mexico.
Preliminary Objection, Merits, Reparations and Costs. Judgment of August 31, 2010. Series C No. 216.
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must have a corrective purpose, with a view to changing the climate of discrimination that
breeds sexual violence. A key measure of non-repetition is having a competent and
impartial system for the administration of justice, instructed in the distinctive
characteristics of the problem of sexual violence and equipped with the human and
financial resources necessary to respond to cases of sexual violence promptly and
effectively. The State’s obligations are not confined to providing judicial services; instead,
they include all other sectors of the State structure that are instrumental in dealing with
and responding to the problem of sexual violence, such as the health sector and the
education sector.

20. A priority challenge for the States of this hemisphere is having reliable
data on the problem of sexual violence; that kind of data is not currently available, making
it difficult to measure the true dimensions of the problem. The pervasive problems are
ineffective data systems, under-reporting, and a lack of data broken down by sex, race,
ethnicity and other variables that are the factors that expose women to increased risks of
becoming victims of violence..

21. Another aspect of the problem of sexual violence in Mesoamerica that
the Inter-American Commission should highlight is the fact that in their activities, the States
must consider how the discrimination that women may experience by virtue of their sex
combines with others factors like age, race, ethnicity, economic condition, immigration
status and disability. For example, the IACHR has found that girls are the main victims of
sexual violence and that the aggressors are generally males who are related to the victim
either by kinship or other circumstance; they may be the victims’ fathers, stepfathers,
brothers, cousins, boyfriends or spouses. Thus, sexual violence against girls and women is
one of the clearest manifestations of a patriarchal culture in which a woman’s body and her
sexuality are not hers to control. The degree of sexual violence and the level of impunity
are discouraging among indigenous women, migrant women, and Afro-descendant women;
the vast majority of the cases brought to the justice system have not been punished.

22. The IACHR recognizes that the road that a woman must travel to file a
complaint of sexual violence is fraught with difficulty and will re-victimize her repeatedly.
This road is all the more difficult for those women who suffer from various forms of
discrimination at the same time. In prosecuting cases of sexual violence against women,
the justice system must take account of women'’s diversity, the different life experiences
they have had and their particular needs. This report emphasizes the particular risk that
various sectors of women face, such as girls, indigenous women, Afro-descendant women,
and migrant women when exercising their human rights. The States must take this risk into
account when adopting policies, programs and measures related to women’s access to
justice.

23. The IACHR is also using this report as an opportunity to highlight the
legislative and institutional efforts of the States to address the problem of sexual violence in
the national sphere. All the Mesoamerican countries have laws on the books that prohibit
and punish various manifestations of sexual violence. However, major challenges persist
and important elements are still missing when it comes to knowledge, application and
enforcement of the laws on violence against women. This makes the justice systems
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ineffective in discharging their duty to protect the victims and punish the perpetrators of
sexual violence and are some of the factors contributing to the impunity that attends
crimes of sexual violence.

24. The IACHR welcomes the efforts the States have made, by way of their
judicial branches of government, to deploy strategies aimed at developing general policies
that, by creating specialized units, facilitate women'’s access to justice. A number of States
in the region have policies and plans for that purpose, and have taken concrete steps by
introducing training activities and mainstreaming the gender perspective into the judicial
career service and the curriculums taught at the judiciary schools. Some have created
special prosecutor’s offices and special courts for sexual crimes or gender violence, have
formed special units to investigate and prosecute sexual crimes, and have shifted toward
greater inter-institutional coordination. As part of this trend, service protocols have been
developed that can be regarded as best practices, incorporating concrete guidelines so that
by their actions, those involved in the administration of justice are able to ensure the rights
of the victims and access to justice without discrimination, thereby helping to guarantee
substantive equality and the right to live free of violence.

25. As in other reports, the IACHR will also have a number of
recommendations intended to encourage pro-active State measures to prevent, investigate,
punish and redress acts of sexual violence promptly and thoroughly. Salient is the need to
offer an effective, concrete response to the problems identified, that includes not only the
justice system but also measures in the areas of health and education. It also highlights
recommendations having to do with the needs of specific sectors of women, such as girls,
indigenous women, Afro-descendant women and migrant women. The focus is on
designing an organic system whose parts operate in unison, in order to improve the
prosecution of cases of sexual violence in the countries of Mesoamerica.

26. The Inter-American Commission reiterates its commitment to collaborate
with the American States in the quest for solutions to the problems identified.
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ACCESS TO JUSTICE FOR WOMEN VICTIMS OF SEXUAL VIOLENCE IN MESOAMERICA
INTRODUCTION

1. Through the various mechanisms the inter-American system offers for the
protection of human rights, the Inter-American Commission on Human Rights has managed
to compile information on the severity of the problem of sexual violence against the
women of the hemisphere. By way of the Rapporteurship on the Rights of Women, the
IACHR has conducted this project on access to justice for women victims of sexual violence
in Mesoamerica, with special emphasis on El Salvador, Guatemala, Honduras and
Nicaragua. The project was done in partnership with the United Nations Population Fund
and with the auspices of the Agencia Espafola para la Cooperacion Internacional al
Desarrollo [Spanish Agency for International Development Cooperation].

2. The purpose of this subregional project (which encompasses Central
America and Mexico) was to examine sexual violence as one manifestation of the multiple
forms of violence that women experience. Its objective is to improve access to justice for
women victims of crimes of this type, and to provide tools that States can use to implement
activities aimed at facilitating women’s access to justice in Mesoamerica.

3. This report is the product of that project. The analysis in this report
focuses on women victims of sexual violence in the Mesoamerican countries. It examines,
in detail and from a human rights perspective, how the administration of justice and the
various bodies that are part of it have responded to complaints and cases of sexual
violence. The basic frame of reference for this report, were the findings, results,
conclusions and recommendations contained in the IACHR’s 2007 report on Access to
Justice for Women Victims of Violence in the Americas. B

4, In that 2007 report, the IACHR repeatedly pointed to the problem of
sexual violence as one of the most pervasive and pernicious manifestations of violence
against women, and to the most important and persistent barriers to access to justice that
women encounter when they attempt to report these acts. Despite the notable progress
the States have made and the measures they have taken to address the problem and
develop a framework of laws, public policies, institutions and services that are responsive to
the problem of sexual violence, the Inter-American Commission indicated that the
government response was still far from what it should be, that women were not fully
protected, and that their rights, guarantees and judicial protections were not respected in
practice.

2 n its regional report on Access to Justice for Women Victims of Justice in the Americas, the IACHR
used a broad definition of the administration of justice, understood to include the judicial branch of government
(in all its parts, the courts and administrative divisions), the police and forensic medicine, located in urban and/or
rural areas, with nationwide and/or local jurisdiction. Included in that definition were the traditional and
alterative systems of justice. See, IACHR, Access to Justice for Women Victims of Violence in the Americas,
OEA/Ser.L/V/Il. Doc. 68, January 20, 2007, para. 6.

3 See, in general, IACHR, Access to Justice for Women Victims of Violence in the Americas,
OEA/Ser.L/V/Il. Doc. 68, January 20, 2007.



5. The following were among the major challenges the Commission
identified:
<> Discriminatory socio-cultural patterns and stereotypes about women'’s

role in society, which prevent and obstruct proper enforcement of existing
laws and that result in discriminatory treatment of victims when they turn
to the organs of justice.

7
*

The lack of a real commitment on the part of the States to preventing,
investigating, punishing and properly redressing these acts. The States
still fail to grasp the social and economic cost of the problem and the
economic resources earmarked do not match its magnitude or severity.

X The problem of sexual violence against women is being rendered
“invisible,” as evidenced by the lack of studies or statistics on the
prevalence of the problem, and by how little information there is on the
magnitude of sexual crimes, whose victims are mainly women and that
are committed in many different contexts, including the home.

< The police and other state institutions are reluctant to intervene and
enforce restraining orders against aggressors, especially in a family
context. The phenomenon of sexual violence is still perceived as a private
matter, even though it is formally recognized as a public problem and a
human rights issue both at the domestic and international levels.

X A severe problem of under-reporting and failure to file complaints of
incidents involving sexual violence, because victims fear stigmatization by
their communities and reprisals on the part of the assailant. They do not
believe that the justice system can offer a prompt and effective remedy
and are fearful of the discriminatory treatment to which the judicial
system may subject them if they file complaints.

6. The IACHR concluded that while the States have formally and legally
recognized that violence against women is a priority challenge, the judicial response to the
problem has fallen far short of its severity and prevalence. While the Commission
acknowledged efforts by the States to adopt a framework of laws and policies to address
violence against women, it said that the gap between the availability of certain remedies in
law and their implementation in practice is still very wide. This leaves the victims with a
sense of insecurity, defenselessness and mistrust in the administration of justice. The
impunity that attends these crimes merely perpetuates violence against women as an
accepted practice in American societies, in contempt of women’s human rights.14

" |ACHR, Access to Justice for Women Victims of Violence in the Americas, OEA/Ser.L/V/Il. Doc. 68,
January 20, 2007, paras. 294 et seq.



7. The Commission also had conclusions and recommendations calculated to
encourage the States to act with due diligence in offering an effective and prompt judicial
response to acts of violence committed against women.

8. Given the foregoing, the report now being presented will apply the
IACHR's findings of its 2007 report to Mesoamerica, with particular emphasis on Honduras,
El Salvador, Nicaragua and Guatemala. The scale of the phenomenon of sexual violence in
the region will be examined, as will its treatment in the law and by the courts, and the
obstacles that women victims of violence encounter in getting access to justice. This report
will also examine the reasons why so few complaints of sexual violence are filed and why so
few convictions are won.

9. This document will look at the investigation, prosecution and punishment
of sexual violence and the treatment that victims should receive. It is clear that a State’s
due diligence obligation is not fully served by simply affording access to justice. Even so,
this report will focus on access to justice as the first line of defense for human rights.

10. More specifically, this thematic report or analysis will endeavor to:

. Identify and examine the major advances achieved and challenges still
posed in the investigation, prosecution and punishment of cases of sexual
violence committed against women of different ages, races, ethnic origins
and socioeconomic condition.

. Identify and examine the major advances achieved and challenges still
posed in respect of public officials’ treatment of victims of sexual violence
when they seek the protection of the system for the administration of
justice, which includes prosecutors, police, judges, court-appointed
attorneys, clerical personnel, and forensic-medical professionals, among
others

. Identify and examine best practices in the processing and prosecution of
cases and complaints of sexual violence by the various judicial bodies,
including: the public prosecutor’s office, the police, the courts, the
forensic medicine services, and others.

° Make recommendations that the States and their judicial bodies can use
to better protect the rights of victims of sexual violence.

11. This study will also look at and interpret the legal standards established
by the organs of the inter-American human rights system in the areas of: access to justice,
effective judicial protection, violence against women, discrimination and sexual violence. It
will also examine the fact that certain groups of women face a particular risk of having their
human rights violated by virtue of their sex in combination with other factors such as their
age, their economic circumstance, their race, their immigration status and others. These
standards are basically reflected in the decisions, judgments and thematic and country
report that the IACHR has issued.



12. The information that was the input for this study was obtained thanks to
a special questionnaire that the IACHR circulated among the States in the Mesoamerican
region,15 civil society organizations, international agencies and experts on the topic of the
project. Information was also obtained from a subregional seminar held in Guatemala on
May 23 and 24, 2011, in which representatives of these sectors in the four priority countries
participated. All this was coupled with secondary sources, which included precedents of the
inter-American human rights system on the problem of sexual violence.

13. The first part of this report will be devoted to a legal and conceptual
analysis, from the perspective of human rights and gender, of sexual violence as an
expression of violence against women and of the effects that this violence has on the
victims and on society. This report works from the premise that sexual violence against
women is not an isolated phenomenon, but the product of discriminatory socio-cultural
patterns that have historically worked to women’s disadvantage.

14. The analysis will be done from the international standpoint, and will
cover access to justice as a right of women victims of sexual violence, due diligence in the
prevention of violence against women, and women’s rights as victims of violence. It will
also examine the States’ obligations when addressing cases of sexual violence, with
particular reference to due diligence in the investigation, the need for the approach to be
multidisciplinary in nature, and the obligation to offer redress when such violations occur.
The report will also compare the Mesoamerican States’ implementation of those
obligations in practice, with what the theory and the different laws on the books actually
say regarding the various manifestations of sexual violence from which women are
protected.

15. The second part of this report will discuss the States’ challenges in
actually addressing sexual violence. Those challenges are the obstacles or difficulties that
women victims of sexual violence encounter in getting access to justice because of
discriminatory socio-cultural patterns that obstruct effective investigation of cases of sexual
violence and are the reasons why women are not treated with the respect and dignity they
deserve. Four different types of obstacles will be examined: i) the difficulties that women
encounter because they are women and because of the gender discrimination that is so
pervasive within the region; ii) structural problems common to the administration of justice
in the Mesoamerican countries, with the emphasis on Honduras, Nicaragua, Guatemala and
El Salvador. When studying these structural problems, the report will examine more closely
the absence of the conditions necessary to fully address the victims’ needs and the

" The questionnaire was sent to the following States on April 18, 2011: Costa Rica, El Salvador,
Guatemala, Honduras, Mexico, Nicaragua and Panama. Responses were received from the States of Guatemala,
Honduras, El Salvador and Mexico. A response was also received from Nicaragua presented by the Technical
Secretariat on Gender Issues of the Supreme Court of Justice; the Gender Unit of the Public Prosecutor’s Office;
the General Direction of the Women’s Commisaries of the National Police; and the National Institute of Legal
Medicine. The Organizations Casa Alianza from Honduras; the Associations that integrate the International
Planned Parenthood Federation (“IPPF”) in Honduras, Nicaragua, and El Salvador; the Instituto de Promocion
Humana (INPRHU); the Centro de Derechos Humanos de las Mujeres (CEDHM) of Chihuahua, Mexico; Mujeres
Transformando el Mundo from Guatemala; and Eduardo Montes Manzano also presented responses. The text of
the questionnaire has been included as an annex to this report.



impunity that attends these crimes because of the flawed practices employed in obtaining
evidence, inadequate interrogations, conciliation or mediation, and the rescheduling of
hearings; iii) obstacles related to redressing the harm done; and iv) the obstacles that some
women encounter because of a confluence of various forms of discrimination where sex-
based discrimination combines with discrimination based on age, race and ethnic origin.
The study will thus specifically examine the difficulties that girls, indigenous women, Afro-
descendant women and migrant women encounter in getting access to justice in cases of
sexual violence.

16. The third part of this subregional report will identify the progress that the
States have made in responding to the problem of sexual violence in Guatemala, Honduras,
El Salvador and Nicaragua, as a function of what the victims require where justice is
concerned.

17. The report ends with the Inter-American Commission’s conclusions and
recommendations. The latter focus in particular on possible measures the States can take
to prevent, eradicate, prosecute and punish acts of sexual violence. Emphasis will be
placed on the need to offer an effective, concrete response to the identified problems,
which may encompass a wide range of sectors, such as justice, education and health. The
Commission considers that these sectors can contribute from a human rights perspective to
the adequate formulation of public policies and programs in Mesoamerican countries to
improve the prevention, investigation, prosecution, and punishment of the problem of
sexual violence.

18. With this subregional thematic report, the IACHR seeks to assist the
States’ efforts to better protect women’s human rights by affording effective and adequate
access to justice in cases of sexual violence through identification of the specific problems
that the various institutions in the Mesoamerican administration of justice have in
common.

I INTERNATIONAL FRAMEWORK OF LAWS AND STANDARDS REGARDING
ACCESS TO JUSTICE FOR WOMEN VICTIMS OF SEXUAL VIOLENCE AND
THE OBLIGATIONS INCUMBENT UPON THE STATES

A. Legal and conceptual framework

19. This section concerns the legal standards established by the inter-
American and universal systems which underscore the States’ human rights obligations vis-
a-vis the problem of sexual violence against women. The analysis specifically deals with
two sets of obligations: a) the obligation to act with the due diligence necessary to prevent,
investigate, prosecute and redress acts of sexual violence, and b) the duty to ensure
adequate and effective access to justice when acts of sexual violence occur. The analysis on
access to justice, which the IACHR defines as "de jure and de facto access to judicial bodies
and remedies for protection in cases of acts of violence, in keeping with the international



human rights standards”'®, will address two fundamental issues: i) the right of access to

justice, and ii) the nexus between access to justice and the States’ duty to act with the
necessary due diligence.

20. This section will close with a discussion of the factors that cause and
perpetuate sexual violence. These include discriminatory socio-cultural patterns and
structural violence, both of which affect women and are the underpinnings of the social
continuum of gender violence.

1. Access to justice

21. Access to justice is the first line of defense for the human rights of women
victims of sexual violence.”” The minimum standards to guarantee these rights are
recognized in a number of international instruments within both the regional and universal
systems. For example, the American Declaration, the American Convention, the Convention
of Belém do Pard, and the CEDAW all reaffirm a woman’s right to a simple and effective
recourse and to have the necessary guarantees to protect her when she reports acts of
violence. They also recognize the States’ obligation to act with due diligence to prevent,
prosecute, punish and redress acts of sexual violence.

22. The Inter-American Court of Human rights has addressed the scope of this
right on a number of occasions, and has written that every person whose human rights
have been violated is entitled to “obtain clarification of the events that violated human
rights and the corresponding responsibilities from the competent organs of the State,
through the investigation and prosecution that are established in Articles 8 and 25 of the
Convention.”*® The Court has also written that the right of access to justice must ensure,
within a reasonable time, the right of the alleged victims or their next of kin to know that
every necessary measure will be taken to ascertain the truth and punish the responsible
parties.19

23. The inter-American system has affirmed that the obligation of due
diligence is not served merely by making those remedies available to victims on paper;
instead, those remedies must be available and be adequate and effective in remedying
human rights violations.”® The Inter-American Court has observed that in accordance with

' |ACHR, Access to Justice for Women Victims of Violence in the Americas, OEA/Ser.L/V/Il. Doc. 68,
January 20, 2007, para. 5.

Y In its 2007 report, the IACHR works from the premise that access to adequate and effective judicial
remedies is the first line of defense in protecting women'’s individual rights and freedoms. See, IACHR, Access to
Justice for Women Victims of Violence in the Americas, OEA/Ser.L/V/Il. Doc. 68, January 20, 2007, para. 6.

'81/A Court H.R., Case of Barrios Altos v. Peru. Judgment of March 14, 2001, Series C No. 75, para. 48.

19 I/A Court H.R., Case of the Miguel Castro Castro Prison v. Peru. Judgment of November 25, 2006.
Series C No. 160, para. 382, citing I/A Court H.R., Case of the Ituango Massacres v. Colombia. Judgment of July 1,
2006. Series C No. 148, para. 289; I/A Court H.R., Case of the Pueblo Bello Massacre v. Colombia. Judgment of
January 31, 2006. Series C No. 140, para. 171.

% See, IACHR, Report No. 81/10, Case 12.562, Wayne Smith, Hugo Armendatriz et al. (United States),
July 12, 2010, para. 62; IACHR, Report No. 5207, Petition 1490-05, Jessica Gonzales et al. (United States), July 24,
Continues...



generally recognized principles of international law, domestic remedies must be adequate,
i.e., suitable to address an infringement of a legal right. But they must also be effective,
that is, capable of producing the result for which they were designed.21 The end sought is
that there be no unwarranted delays, that justice not be denied, and that there be no
recurrence of an event that obstructs access to a judicial remedy.22

24. In the case of the right that women victims of violence have to justice, the
IACHR has written that the obligation of States in cases of violence against women includes
the duties to prosecute and convict the responsible parties and “the obligation to prevent
these degrading practices.”23 Similarly, it has written that general and discriminatory
judicial ineffectiveness also creates a climate that is conducive to domestic violence, since
society sees no evidence of a willingness by the State, as the representative of society, to
take effective action to punish such acts.**

25. In its decision on the case of Raquel Martin de Mejia v. Peru, the IACHR
established that the right to an effective judicial recourse protected under Article 25 of the
American Convention, interpreted in conjunction with the obligations set forth in Articles
1(1) and 2 thereof, must be understood as “the right of every individual to go to a tribunal
when any of his rights have been violated (whether that right is protected by the
convention, the constitution or the domestic laws of the State concerned), to obtain a
judicial investigation conducted by a competent, impartial and independent tribunal that
will establish whether or not a violation has taken place and will set, when appropriate,
adequate compensation.” »

26. More recently, in the case of Jessica Lenahan (Gonzales), the Commission
reiterated the principle of the right of women victims of violence to access judicial
protection and that judicial remedies include ensuring clarification of the truth of what has
happened. *° Investigations must be serious, prompt, thorough, and impartial, and must be

...continuation

2007, Annual Report of the IACHR, 2007, para. 42; IACHR, Access to Justice for Women Victims of Violence in the
Americas, OEA/Ser.L/V/Il, Doc. 68 (January 20, 2007), para. 26; I/A Court H.R., Case of the “Street Children”
(Villagrdn Morales et al.) v. Guatemala. Judgment of November 19, 1999. Series C No. 63, para. 235.

L | /A Court H.R., Case of Veldsquez Rodriguez v. Honduras. Judgment of July 29, 1988. Series C No. 4,
paras. 64-66.

2 |/A Court H.R., Judicial Guarantees in States of Emergency (Arts. 27.2, 25 and 8 American Convention
on Human Rights). Advisory Opinion OC-9/87 of October 6, 1987. Series A No. 9, para. 24.

2 |ACHR, Merits Report No. 54/01, Case 12.051, Maria Da Penha Fernandes (Brazil), April 16, 2001,
para. 56.

2* |ACHR, Merits Report No. 54/01, Case 12.051, Maria Da Penha Fernandes (Brazil), April 16, 2001,
para. 56.

» IACHR, Merits Report No. 5096, Raquel Martin de Mejia (Peru), March 1, 1996, p. 22.

% |ACHR, Merits Report No. 80/11, Case 12.626, Jessica Lenahan (Gonzales) et al. v. United States, July
21, 2011, para. 181.



conducted in accordance with international standards in this area.”’ In addition, the IACHR
has established that the State must show that the investigation “was not the product of a
mechanical implementation of certain procedural formalities without the State genuinely
seeking the truth”?® The State is ultimately the one responsible for ascertaining the truth
on its own initiative, and this does not depend on the efforts of the victim or her next-of-
kin.>  When the State apparatus leaves human rights violations unpunished and the
victim’s full enjoyment of human rights is not promptly restored, the State fails to comply
with its positive duties under international human rights law.*® The same principle applies
when a State allows private persons to act freely and with impunity in violating the rights
recognized in the governing instruments of the inter-American system.

27. In its Article 7, the Convention of Belém do Pard underscores the due
diligence obligation of the States in cases involving violence against women and echoes the
hemisphere’s great concern over the seriousness of this problem.’ It provides that
adequate judicial protection is essential to eradicate the problem of violence and
discrimination against women. Article 7 concerns the State’s immediate obligations in cases
of violence against women, which include judicial proceedings, mechanisms and legislation
aimed at preventing impunity, including measures to protect women from imminent acts of
violence. It also lists the following as obligations of the States:

. Include in their domestic legal systems, criminal, civil and administrative laws and
any other type of provisions that may be needed to prevent, punish and eradicate
violence against women and to adopt appropriate administrative measures where
necessary.

. Take all appropriate measures, including legislative measures, to amend or repeal
existing laws and regulations or to modify legal or customary practices that allow
tolerance of violence against women and sustain such tolerance.

° Establish fair and effective legal procedures for women who have been subjected
to violence which include, among others, protective measures, a timely hearing
and effective access to such procedures.

. Establish the necessary legal and administrative systems to ensure that women
subjected to violence have effective access to restitution, reparations or other just
and effective remedies; and

7 |ACHR, Report No. 5301, Ana, Beatriz and Celia Gonzdlez Pérez (Mexico), Case 11.565, April 4, 2001,
paras. 84-88; IACHR, The Situation of the Rights of Women in Ciudad Judrez, Mexico: The Right to Be Free from
Violence and Discrimination, OEA/Ser.L/V/11.117, Doc. 44, March 7, 2003, para. 132.

8 IACHR, Report No. 55097, Juan Carlos Abella et al. (Argentina), November 18, 1997, para. 412.

* |ACHR, Access to Justice for Women Victims of Violence in the Americas, OEA/Ser.L/V/Il, Doc. 68
(January 20, 2007), para. 40; I/A Court H.R., Godinez Cruz Case. Judgment of January 20, 1989. Series C No. 5,
para. 188.

0 |ACHR, Merits Report No. 80/11, Case 12.626, Jessica Lenahan (Gonzales) et al. v. United States, July
21, 2011, para. 173; IACHR, The Situation of the Rights of Women in Ciudad Juarez, OEA/Ser. L/V/I.117. Doc. 44
(March 7, 2003), para. 51.

3 See, Inter-American Convention on the Prevention, Punishment and Eradication of Violence against
Women, "Convention of Belém do Para," Article 7.



. Adopt legal measures to require the perpetrator to refrain from harassing,
intimidating or threatening the woman or from using any means that harms or
endangers her life or integrity, or damages her property.

28. For its part, in a number of its key instruments the universal system for
protection of human rights has established principles requiring that access to justice be
guaranteed. These include the Universal Declaration of Human Rights, Article 8 of which
states that “Everyone has the right to an effective remedy by the competent national
tribunals for acts violating the fundamental rights granted him by the constitution or by
law.” For its part, Article 14 of the International Covenant on Civil and Political Rights
provides that all persons shall be entitled “to a fair and public hearing by a competent,
independent and impartial tribunal established by law.” Article 14 of the Covenant also
provides that “[a]ll shall be equal before the courts and tribunals,” a provision that can be
read in conjunction with the obligation set forth in Article 2 of the Covenant, which is that
States must respect and ensure the rights recognized in the Covenant to all persons within
their jurisdiction, without distinction of any kind, and the guarantee of equality set forth in
Article 3 thereof.

29. Women’s right to effective judicial protection has been upheld in the
Convention on the Elimination of All Forms of Discrimination against Women. CEDAW is
fundamental to ensuring women’s access to justice as it was designed specifically to
promote the de jure and de facto equality of men and women in the exercise of their
human rights and fundamental freedoms.* Article 1 of the CEDAW defines discrimination
against women in broad terms:

any distinction, exclusion or restriction made on the basis of sex which
has the effect or purpose of impairing or nullifying the recognition,
enjoyment or exercise by women, irrespective of their marital status, on a
basis of equality of men and women, of human rights and fundamental
freedoms in the political, economic, social, cultural, civil or any other
field.

30. This definition includes any distinction based on sex that, either by intent
or in practice, places women at a disadvantage and is an impediment to full recognition of
their human rights in the public and private domains. The Committee that oversees
compliance with the CEDAW has written that the definition of discrimination in the
Convention includes violence against women.**

31. In its General Recommendation 28, the CEDAW Committee established
that the States parties have an obligation to eliminate discrimination by any public or
private actor, which includes “measures that: ensure that women are able to make

2 United Nations, Committee on the Elimination of All Forms of Discrimination against Women, General
Recommendation 25, Special temporary measures, U.N. Doc./CEDAW/C/2004/I/WP.1/Rev.1 (2004), Section II.

* United Nations, Committee on the Elimination of All Forms of Discrimination against Women, General
Recommendation 19, Violence against women, U.N. Doc. HRI/GEN/1//Rev.1 (1994), p. 84, para. 11.
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complaints about violations of their rights under the Convention and to have access to
effective remedies” and that “establish legal protection of the rights of women on an equal
basis with men” and that “ensure through competent national tribunals and other public
institutions the effective protection of women against any act of discrimination ...”>* The
States parties also have an obligation to ensure that women are protected against
discrimination committed by public authorities or the judiciary and that this protection
shall be provided by competent tribunals and other public institutions and enforced by
sanctions and remedies where appropriate.35

32. In its Recommendation 19, the CEDAW Committee asserted that States
parties should ensure “that laws against family violence and abuse, rape, sexual assault and
other gender-based violence give adequate protection to all women, and respect their
integrity and dignity. Appropriate protective and support services should be provided for
victims. Gender-sensitive training of judicial and law enforcement officers and other public
officials is essential for the effective implementation of the Convention.”?

33. This same need to protect the victims is echoed in General
Recommendation 24, where the CEDAW Committee underscores that States Parties should
promote women's health throughout their lifespan. This will include interventions aimed at
both the prevention and treatment of diseases and conditions affecting women, as well as
responding to violence against women, and will ensure universal access for all women to a
full range of high-quality and affordable health care, including sexual and reproductive
health services.”

34. The CEDAW Committee has issued a series of recommendations
concerning access to justice for sectors of women who are at particular risk of having their
human rights violated; women who tend to suffer from a confluence of various types of
discrimination based on their sex, in combination with other factors such as age, race,
ethnic origin, nationality, economic condition and others. In General Recommendation 26,
the CEDAW Committee acknowledges that access to justice may be limited for women
migrant workers who are victims of sexual violence, and identifies a number of legal and
practical impediments that keep them away from the legal system, such as fear of
deportation or cancellation of visas.®® In the case of Afro-descendant women, the right of

** United Nations, Committee on the Elimination of All Forms of Discrimination against Women, General
Recommendation 28, The Core Obligations of States Parties under Article 2 of the Convention on the Elimination of
All Forms of Discrimination against Women, December 16, 2010, para. 36.

 United Nations, Committee on the Elimination of All Forms of Discrimination against Women, General
Recommendation 28, The Core Obligations of States Parties under Article 2 of the Convention on the Elimination of
All Forms of Discrimination against Women, December 16, 2010, para. 34.

* United Nations, Committee on the Elimination of Discrimination against Women, General

Recommendation 19, Violence against women, U.N. Doc. HRI/GEN/1//Rev.1 (1994), adopted at the 11" session in
1992, para. 24.

¥ United Nations, Committee on the Elimination of Discrimination against Women, General

Recommendation 24, Women and Health, 20" session (02/02/1999), para. 29.

*® United Nations, Committee on the Elimination of Discrimination against Women, General

Recommendation No. 26 on women migrant workers, para. 21.
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access to justice is reinforced by the International Convention on the Elimination of All
Forms of Racial Discrimination, Article 6 of which provides that States Parties shall assure to
everyone within their jurisdiction effective protection and remedies, through the
competent national tribunals and other State institutions, against any acts of racial
discrimination. The right of girls to access to justice is protected by the Convention on the
Rights of the Child. Articles 39 and 40 of that instrument address the issue of the justice
system and how it must work to ensure that children have adequate access to its
mechanisms.

35. Along these same lines, ILO Convention 169 is of fundamental importance
to the protection of the rights of indigenous women, which includes their right of access to
justice, while respecting their vision of the natural order, traditions, culture and languages.
For its part, Article 3 of the Convention on the Rights of Persons with Disabilities provides
that the States have an obligation to ensure that persons with disabilities have full and
equal access to justice and to other spheres of their countries’ public life.

36. International criminal law has also established important guidelines for
addressing sexual violence and the care and treatment of victims and witnesses. In 1999,
the international community approved the Rome Statute of the International Criminal
Court® which prosecutes the most heinous crimes against humanity: genocide, crimes
against humanity, war crimes and crimes of aggression. Among the crimes that the Statute
lists as crimes against humanity are a number of acts involving sexual violence and
associated with extermination, sexual enslavement, ethnic cleansing, forced prostitution,
forced sterilization and forced abortion, among others. The Statute requires that all
appropriate measures be taken to ensure effective investigation and prosecution of crimes
within the jurisdiction of the Court, and in doing so, that the victim’s interests and personal
circumstances be respected, one of those circumstances being gender. The Statute creates
the Victims and Witnesses Unit, which is to be staffed with persons having expertise in
trauma, including trauma related to crimes of sexual violence.

2. Due diligence, prevention and eradication of violence and
discrimination

37. Article 2 of the American Convention on Human Rights provides that the
States Parties undertake to adopt such legislative or other measures as may be necessary to
give effect to the rights or freedoms protected by that instrument.

38. The content and scope of this article must be interpreted in conjunction
with the duty to apply due diligence to prevent, investigate and punish violence against
women, set forth in Article 7(b) of the Convention of Belém do Pard. It must also be
interpreted in conjunction with Article 2 of the CEDAW, where States Parties undertake
“[t]o establish legal protection of the rights of women on an equal basis with men and to

3 Adopted at the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court on July 17, 1998.
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ensure through competent national tribunals and other public institutions the effective
protection of women against any act of discrimination.”

39. States therefore have an obligation to offer effective judicial protection to
women victims of violence on an equal basis with men and free from any form of
discrimination.

40. A fundamental aspect of the guarantee of access to justice on an equal
basis with men is the States’ fulfillment of their obligation to act with the necessary due
diligence in cases involving acts of violence committed against women. The Inter-American
Court has held that this duty involves four obligations: prevention, investigation,
punishment and redress of any human rights violation, in order to prevent impunity.40 The
universal and regional human rights systems have also addressed the close nexus that exists
between discrimination, violence and due diligence, emphasizing that the State’s failure to
act with due diligence to protect women from violence is a form of discrimination and a
denial gf their right to equal protection of the law and of the duty to guarantee access to
justice.

41. The Commission has addressed the meaning of the duty to act with
diligence in response to acts of violence against women.** Recently, in the case of Jessica
Lenahan (Gonzales), the IACHR discussed how the international community has consistently
referenced the due diligence standard as a way of understanding what State’s human rights
obligations mean in practice when it comes to violence perpetrated against women of
varying ages and in different contexts.” This standard has also been critical in establishing
the circumstances under which the State may be obligated to prevent actions or omissions
by private persons and answer for them. This duty includes the obligation to organize the
structure of the State —including the laws, public policy, organs charged with enforcing the
law, like the police, and the judicial system- so that it is capable of adequately and
effectively preventing and responding to these problems.** Both the Inter-American

“* see I/A Court H.R., Case of Veldsquez Rodriguez v. Honduras. Judgment of July 29, 1988. Series C
No. 4.

“ See, in general, CEDAW Communication 22003, Mrs. A.T. v. Hungary, January 26, 2005; European
Court of Human Rights, Case of Opuz v. Turkey, Application No. 33401/02, June 9, 2009; IACHR, Report No. 28007,
Cases 12.496-12.498, Claudia Ivette Gonzdlez et al., Merits Report (Mexico), March 9, 2007; Inter-American Court
of Human Rights, Case of Gonzdlez et al. (“Cotton Field”) v. Mexico, Judgment of November 16, 2009.

A See, in general, IACHR, Report on Access to Justice for Women Victims of Violence in the Americas,
OEA/Ser L/V II. Doc 68, January 20, 2007.

s IACHR, Merits Report, N2 80/11, Case of 12.626, Jessica Lenahan (Gonzales) et al., United States, July
21, 2011, paras. 125-128.

* See, for example, United Nations General Assembly resolution, Human Rights Council, Accelerating
efforts to eliminate all forms of violence against women: ensuring due diligence in prevention, A/HRC/14/L.9/Rev.1,
June 16, 2010, paras. 1-16; United Nations, Declaration on the elimination of violence against women, General
Assembly resolution 48/104, December 20, 1993, A/RES/48/104, February 23, 1994, Article 4; United Nations
General Assembly resolution, Intensification of efforts to eliminate all forms of violence against women,
A/RES/63/155, January 30, 2009, paras. 8-16; CEDAW, General Recommendation 19: Violence against women, (11th
session 1992), UN Doc. A/47/38, 1 (1993), paras. 1-23.

Continues...
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Commission and the Inter-American Court have invoked the principle of due diligence as a
reference for deciding cases and situations involving violence perpetrated against women
by private persons, including violence against girls and women who suffer multiple forms of
discrimination, such as indigenous and Afro-descendant women.”

42. The evolving law and practice related to the application of the due
diligence standard in cases of violence against women highlights four principles.*® First, a
State’s international responsibility may be engaged by its failing to act with due diligence to
prevent, investigate, sanction and offer reparations for acts of violence against women, a
duty which may apply to actions committed by private actors in certain circumstances.”’
Second, there is a link between discrimination, violence against women and due diligence;
hence, it is the States’ duty to confront and respond to violence against women, which
involves taking measures to prevent the discrimination that perpetuates this problem.*
States must adopt the necessary measures to modify the social and cultural patterns of
conduct of men and women and to eliminate prejudices, customary practices and other
practices based on the idea of the inferiority or superiority of either sex, and on
stereotyped roles for men and women.

...continuation

See also, IACHR, Report No. 2807, Cases 12.496-12.498, Claudia Ivette Gonzdlez et al. (Mexico), March
9, 2007; IACHR, Report No. 54/01, Case 12.051, Maria Da Penha Maia Fernandes (Brazil), Annual Report of the
IACHR 2001; IACHR, Access to Justice for Women Victims of Violence in the Americas, IACHR, OEA/Ser.L/V/Il, Doc.
68 (January 20, 2007); I/A Court H.R.. Case of Gonzdlez et al. (“Cotton Field”) v. Mexico. Preliminary Objection,
Merits, Reparations and Costs. Judgment of November 16, 2009. Series C No. 205.

For references to the European and African systems, see European Court of Human Rights, Case of Opuz
v. Turkey, Application No. 3340102, June 9, 2009; Protocol to the African Charter on Human and Peoples’ Rights on
the Rights of Women in Africa, approved at the second ordinary session of the Assembly of the Union, Maputo,
July 11, 2003, Article 4.

* See, for example, IACHR, Report No. 2807, Cases 12.496-12.498, Claudia Ivette Gonzalez et dl.
(Mexico), March 9, 2007, paras. 160-255; Report No. 54001, Case 12.051, Maria Da Penha Maia Fernandes (Brazil),
Annual Report of the IACHR 2001, paras. 55-58; Access to justice for women victims of violence in the Americas,
IACHR, OEA/Ser.L/V/Il, Doc. 68 (January 20, 2007), paras. 26-58; IACHR, The Situation of the Rights of Women in
Ciudad Judrez, Mexico: The Right to Be Free from Violence and Discrimination, OEA/Ser.L/V/11.117, Doc. 44, March
7, 2003, para. 104; |ACHR, Violence and Discrimination against Women in the Armed Conflict in Colombia,
OEA/Ser/L/V/Il. 124/Doc.6, October 18, 2006, para. 24; IACHR, Report on the Rights of Women in Chile: Equality in
the Family, Labor and Political Spheres, OEA/Ser.L/V/11.134, Doc. 63, March 20, 2009, para. 44; IACHR, The Right of
Women in Haiti to Be Free from Violence and Discrimination, OEA/Ser.L/V/Il, Doc. 64, March 10, 2009, para. 80.
See also, in general, I/A Court H.R.. Case of Gonzdlez et al. (“Cotton Field”) v. Mexico. Preliminary Objection,
Merits, Reparations and Costs. Judgment of November 16, 2009. Series C No. 205.

“ For a discussion of this topic, see IACHR, Merits Report No. 80/11, Case 12.626, Jessica Lenahan
(Gonzales) et al. (United States), July 21, 2011, paras. 125-128.

¥ See, generally, IACHR, Report No. 2807, Cases 12.496-12.498, Claudia Ivette Gonzdlez et al. (Mexico),
March 9, 2007; European Court of Human Rights, Case of Opuz v. Turkey, Application No. 33401/02, 9 June 2009;
CEDAW Committee, Views on Communication 6/2005, Fatma Yildirim v. Austria (July 21, 2004).

a8 See, e.g., United Nations, Declaration on the Elimination of Violence against Women, General
Assembly resolution 48/104, December 20, 1993, A/RES/48/104, February 23, 1994, Articles 3 and 4; United
Nations, Committee on the Elimination of Discrimination against Women, General Recommendation 19, Violence
against women, U.N. Doc. HRI/GEN/1//Rev.1 (1994), paras. 1, 11, and 23; IACHR, Report No. 401, Maria Eugenia
Morales de Sierra (Guatemala), January 19, 2001, para. 44.
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43. Third, the evolving law and practice emphasize the link between the duty
to act with due diligence and the obligation of States to guarantee access to adequate and
effective judicial remedies for victims and their family members when they suffer acts of
violence.” Fourth, the international and regional systems have identified certain groups of
women as being at particular risk for acts of violence due to having been subjected to
discrimination based on more than one factor, among these are girls and women belonging
to certain ethnic, racial, and minority groups. This is a factor that States have to consider
when adopting measures to prevent all forms of violence.”

44, These principles will be discussed at greater length later in this report.

3. Sexual violence

a. Sexual violence as an expression of discrimination against women

45, Sexual violence against women is not a phenomenon unique to

Mesoamerica: it is the result of a structural gender violence and of socio-cultural patterns
that discriminate against women. The structural gender violence is the product of a system
that justifies male domination on the grounds of women’s supposed biological inferiority.
The system and the violence it breeds can be traced to the family, and spreads throughout
the social, economic, cultural, religious and political order, rendering the entire apparatus
of the State and society as a whole incapable of ensuring women’s exercise of their human
rights. Socio-cultural patterns are reflected in sexual violence, promote it, and send a
message of control and power over women.

46. The socialization process and cultural practices that discriminate against
women play a key role in compounding the violence and discrimination against women and
creating the perception that it is the natural order of things. They thus become the
principal means by which that violence is bred.>

47. This systemic social discrimination manifests itself in various ways in every
sphere. Institutions like the family, language, advertising, education, the mass media and
others, use a discourse and convey an ideological message that influences the behavior of

* See, e.g., United Nations General Assembly Resolution, Intensification of efforts to eliminate all forms
of violence against women, A/RES/63/155, January 30, 2009, paras. 11, 14, 15 and 16; IACHR, Access to Justice for
Women Victims of Violence in the Americas, IACHR, OEA/Ser.L/V/Il, Doc. 68 (January 20, 2007), paras. 123-216;
IACHR, Report No. 54001, Case 12.051, Maria Da Penha Maia Fernandes (Brazil), Annual Report of the IACHR 2001,
paras. 36-44.

*® United Nations General Assembly Resolution, Human Rights Council, Accelerating efforts to eliminate
all forms of violence against women: ensuring due diligence in prevention, A/HRC/14/L.9/Rev.1, 16 June 2010,
para. 10; IACHR, Violence and Discrimination against Women in the Armed Conflict in Colombia,
OEA/Ser/L/V/11.124/Doc.6, October 18, 2006, para. 140; IACHR, Access to Justice for Women Victims of Violence in
the Americas, IACHR, OEA/Ser.L/V/ll, Doc. 68 (January 20, 2007), para. 272; CEDAW Committee, General
Recommendation 25, Temporary Special Measures, U.N. Doc./CEDAW/C/2004/1/WP.1/Rev.1 (2004), section I,
para. 12.

*! Laverde, Marfa Cristina and Sanchez, Luz Helena. Voces insurgents [Insurgent Voices]. Editorial
Guadalupe, Bogota, Colombia, 1988.
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men and women so that they conform to established cultural patterns that promote
inequality. It also reinforces the roles and stereotypes that are detrimental to women. The
IACHR reminds the States that the Convention of Belém do Pard provides that the right of
every woman to live free from violence includes, inter alia, her right to be free from all
forms of discrimination and to be valued and educated free of stereotyped patterns of
behavior and social and cultural practices based on concepts of inferiority or subordination.
That same principle appears in Article 5 of the CEDAW.

48. One example of the influence that these discriminatory socio-cultural
patterns have is the evolution of the protected legal interests under the criminal codes of
the region. Historically, honor was the core interest at stake in crimes related to sexual
violence. Today, most criminal laws take other legal rights and interests into account; in the
case of the countries that are the priorities in this report, the core interests at stake are
personal security/integrity and sexual self-determination. In Nicaragua,>’ the law protects
one’s physical security/integrity; in El Salvador,*® the legal interest or right at stake is sexual
self-determination; in Guatemala,54 the legal interests or rights at stake are sexual self-
determination, sexual security, and discretion; and in Honduras,55 the law protects sexual
self-determination and decency.

49. Judicial institutions mirror these socio-cultural patterns in the conduct of
their business. Police, prosecutors, judges, lawyers and others involved in law enforcement
and the administration of justice are influenced by stereotypes, practices, and assumptions,
which detracts from the importance that acts of sexual violence deserve. For example, they
may examine a case involving sexual violence by focusing on the woman’s sexual history
and life, the implication being that the victim may have somehow provoked or invited the
acts committed against her, and the fact that she is not a virgin. The IACHR believes that
allowing these stereotypes inside the judicial branch serves to legitimize and aids and abets
impunity.

50. The State of Mexico told the CEDAW Committee the following: “one has
to recognize that a culture deeply rooted in stereotypes, based on the underlying
assumption that women are inferior, cannot be changed overnight. Changing cultural
patterns is a difficult task for any government, even more so when the emerging problems
of modern society — alcoholism, drug addiction and trafficking, gang crime, sex tourism,
etc. — serve to exacerbate the discrimination suffered by various sectors of society, in
particu/ar6 those that are already disadvantaged, such as women, children and indigenous
peoples.”

52 Nicaraguan Criminal Code, Book Il, Title.
** Criminal Code of El Salvador, Title IV.

** Guatemalan Criminal Code, Title IlI.

** Honduran Criminal Code, Title Il

%8 Cited in I/A Court H.R. Case of Gonzdlez et al. (Cotton Field) v. Mexico. Preliminary Objection, Merits,
Reparations and Costs. Judgment of November 16, 2009. Series C No. 205, para. 132.
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51. Hence, forms of sexual violence such as abuse, harassment, pornography,
sexual exploitation, forced sterilization, forced maternity, negligence with respect to girls,
rape and others, are direct manifestations of the longstanding social discrimination that
women have suffered and still do suffer: “they are the culmination of a situation
characterized by the reiterated and systematic violation of human rights””’

52. It is important to understand how discriminatory socio-cultural patterns
can be decisive in determining whether the problem of sexual violence, in all its
dimensions, is effectively addressed. The IACHR will elaborate upon this point later in this
report. The United Nations Special Rapporteur on extrajudicial, summary or arbitrary
executions made the following observation:

The arrogant behaviour and obvious indifference shown by some state
officials [..] leave the impression that many of the crimes were
deliberately never investigated for the sole reason that the victims were
“only” young girls with no particular social status and who therefore were
regarded as expendable. It is to be feared that a lot of valuable time and
information may have been lost because of the delays and irregularities.58

53. Compounding this problem is the scarce and unreliable information that
the States of the region have on the subject of sexual violence. The IACHR must emphasize
how important it is that the States conduct specific research into the problem of sexual
violence, thereby getting timely, reliable and accurate information on the problem of sexual
violence and its relationship to discrimination against women.

54. The Commission also observes with concern that the States become the
principal parties responsible for practicing and tolerating this serious form of discrimination
against women, especially by their failure to act with due diligence to prevent violence and
discrimination against women.

55. The IACHR believes that this violation of women’s human rights, which is
the product of socio-cultural patterns, must be exposed, analyzed and corrected using a
framework of ethics and law that is based on the instruments for protection of human
rights. This will expose the de facto and de jure situations that violate the right of access to
justice in the case of women victims of sexual violence and will require an exercise in
ownership and acknowledgement, interpretation, creativity and a re-conceptualization of
those instruments so that they are perceived as effective and efficient means of protecting
women’s rights.

> |/A Court H.R. Case of Gonzdlez et al. (Cotton Field) v. Mexico. Preliminary Objection, Merits,
Reparations and Costs. Judgment of November 16, 2009. Series C No. 205, para. 128.

*® Cf. United Nations, Report of the Special Rapporteur on extrajudicial, summary or arbitrary
executions, submitted pursuant to Commission on Human Rights resolution 1999/35, E/CN.4/2000/3, Add.3,
November 25, 1999.
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b. Sexual violence and its manifestations

56. Violence against women manifests itself in multiple ways. However, not
every human right violation committed against a woman implies necessarily a violation of
the provisions of the Convention of Belém do Para.>® In order for a human rights violation
to be a violation of the Convention of Belém do Pard it must based on gender
discrimination; in other words, it must be a product of gender stereotyping. The latter
refers to a preconception of the attributes, characteristics or roles that men or women
either play or are expected to play.60 They are socially dominant and socially persistent
stereotypes, which are implicitly or explicitly expressed, and are both a cause and
consequence of gender violence against women.®!

57. Given these criteria, violence against women constitutes not only a
violation of human rights, but also “an offense against human dignity and a manifestation
. . . » 62 “
of the historically unequal power relations between women and men. It “pervades
every sector of society, regardless of class, race, or ethnic group, income, culture, level of

. . . . . . 63
education, age or religion, and strikes at its very foundation.”

58. In Mesoamerica, violence against women is the main hidden face of
citizen insecurity, to the point that the public perceives it as part of the “problem of crime.”
Although limited, the existing data reveal that about half of all Central American women
have been subjected to violence during their adult lives.®*

59. Consistent with the Inter-American Convention on the Prevention,
Punishment and Eradication of Violence against Women and in line with international case
law, the Inter-American Court has interpreted sexual violence as consisting of actions with a
sexual nature committed with a person without their consent, which besides including the
physical invasion of the human body, may include acts that do not imply penetration or
even any physical contact whatsoever.®

* /A Court H.R. Case of Gonzdlez et al. (Cotton Field) v. Mexico. Preliminary Objection, Merits,
Reparations and Costs. Judgment of November 16, 2009. Series C No. 205, para. 227

% |/A Court H.R. Case of Gonzélez et al. (Cotton Field) v. Mexico. Preliminary Objection, Merits,
Reparations and Costs. Judgment of November 16, 2009. Series C No. 205, para. 401.

' I/A Court H.R. Case of Gonzélez et al. (Cotton Field) v. Mexico. Preliminary Objection, Merits,
Reparations and Costs. Judgment of November 16, 2009. Series C No. 205, para. 401.

%2 1/A Court H.R. Case of Inés Ferndndez et al. v. Mexico, Judgment of August 30, 2010. Series C No. 215,
para. 118.

63 I/A Court H.R. Case of Inés Ferndndez et al. v. Mexico, Judgment of August 30, 2010. Series C No. 215,
para. 118.

® United Nations Development Programme (UNDP), Human Development Report for Central America
2009-2010, Opening spaces to citizen security and human development, October 2009, p. 133.

& I/A Court H.R. Case of the Miguel Castro Castro Prison v. Peru, Judgment of November 25, 2006.
Series C No. 160, para. 306.
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60. The domestic laws of the Mesoamerican countries are more explicit. For
example, in Costa Rica sexual violence is any action in which a person is forced to maintain
sexual contact —whether physical or verbal- or to engage in other sexual contact by force,
intimidation, coercion, blackmail, bribery, manipulation, threat or any other means whose
effect is to nullify or restrict a person’s free will,*® or any conduct that threatens or violates
the woman’s right to decide of her own free will what her sexual life will be.®’

61. According to the World Health Organization (WHO), sexual violence
includes coerced sexual relations in marriage and in dating relationships; rape by a stranger;
systematic rape during armed conflict; unwanted sexual advances or sexual harassment,
including demanding sex in return for work or school grades; sexual abuse of children;
forced marriage or cohabitation; forced prostitution and human trafficking; marriage of
children; violent acts against the sexual integrity of women, including female genital
mutilation and obligatory inspections for virginity.*®

62. Other forms of sexual violence identified by the international community
include sexual slavery, forced pregnancy and forced sterilization, which are regarded as
crimes against humanity.*® Under the domestic laws of the Mesoamerican countries the
following, in addition to rape and statutory rape, are listed as crimes of a sexual nature:
criminal sexual contact, incest, pornography, promotion of tourism for prostitution
purposes, procuring, abduction and displays of obscenity.”’ The IACHR does not pretend
that this is an exhaustive list of the manifestations of sexual violence; to the contrary, it
believes that sexual violence comes in multiple, diverse forms.

63. Sexual violence is an assault upon human dignity and a violation of the
right to humane treatment, recognized in Article 5 of the American Convention on Human
Rights. For a proper appreciation of the magnitude and nature of the human rights
violations that an act of sexual violence involves, the circumstances surrounding the event
need to be examined. For example an act of sexual violence can be a violation of a number
of rights recognized in the American Convention and the Convention of Belém do Par3, but
it can also lead to a homicide, a violation of the victim’s right to life.

64. For many women, sexual violence begins in childhood and adolescence,
and occurs in a wide variety of settings, the most common being the home, the school and
the community. One of the most common forms of sexual violence that women suffer is
rape. Rape is a paradigmatic form of violence against women, whose consequences
transcend the victim’s personhood.”*

% Anti-Domestic Violence Law, Costa Rica, 1996, Article 2(d).

& Special Comprehensive Law for a Violence-Free Life for Women, Costa Rica, Article 9(f).

% World Health Organization, World Report on Violence and Health, Washington, D.C., 2002, p. 21.
% Statute of the International Criminal Court, Article 7.

7 Response to the questionnaire received from the states of El Salvador, Guatemala, Honduras and the
one sent by the Supreme Court of Justice of Nicaragua.

" |/A Court H.R., Case of Ferndndez Ortega et al. v. Mexico. Preliminary Objection, Merits, Reparations
and Costs. Judgment of August 30, 2010. Series C No. 215, para. 119.
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65. The Inter-American Court held that rape does not necessarily imply
nonconsensual vaginal sex, as was traditionally thought. Rape can also be nonconsensual
acts involving vaginal or anal penetration of the victim. In the commission of this crime, the
assailant may use other parts of his body or even objects; oral penetration with the male
organ is also classified as rape.72 Physical resistance by the victim is not one of the
elements of the crime of rape; the behavior need only involve coercion of some sort.”
When an agent of the State rapes a women in custody, the act is particularly serious and
reprehensible, given the victim’s vulnerability and the abuse of authority on the part of the
agent.””

66. The IACHR'’s decisions in the cases of Raquel Martin de Mejia”® and Ana,
Beatriz and Celia Gonzalez Perez’® were the first individual cases in which it addressed the
concept of rape as torture, and the features that characterize access to justice for the
victims of these types of crimes.

67. In the particular case of Raquel Martin de Mejia, the Commission found
the Peruvian State responsible for violations of the right to humane treatment, protected
under Article 5 of the American Convention and the Inter-American Convention to Prevent
and Punish Torture.”” The petitioners alleged that on June 15, 1989, a group of armed
persons dressed in Peruvian Army uniforms raided the home of Raquel Martin and
Fernando Mejia in Oxapampa accusing them of being subversives and members of the
Tupac Amaru Revolutionary Movement. After beating Fernando Mejia and putting him into
a government truck in his wife’s presence, the armed group left. Moments later, however,
the person in command of the operation returned to the house twice, raping Raquel Martin
de Mejia each time. Raquel Martin de Mejia and her attorney reported these events but
once the investigations were underway at the orders of the Oxapampa Provincial
Prosecutor, the victim received anonymous threats that she would be killed if she pursued
the investigation.

7 I/A Court H.R. Case of the Miguel Castro Cast